It   is  clear   however  that Congress  intended that the
miner  have  the  right  to file a complaint on his own upon the
failure  of  the Secretary to act within the prescribed 90-day
period.     Indeed  in  recognition of this Congressional  intent
this  Commission  promulgated its Rule 40(b)  under which the
aggrieved miner  is  specifically provided the right to file
his  own  complaint  under  these circumstances.    This admin-
istrative  interpretation  is entitled to great weight.
Chevron,   U.S.A.,   Inc.   v.   National Resources  Defense Council,

104   S.Ct.   2778   (1984);   Manufacturers Ass'n v.   National-------

Resources   Defense  Council,   105   S.   Ct.   1102   (1985);  Federal
Election Commission  v.   Democratic Senatorial Campaign
Committee,   102  S.Ct.   38   (1981)  and Zenith Radio Corp v.
United  States,   98   S.Ct.   2441   (1978).     Such  a construction  is,
moreover,   consistent  with the liberal  construction to be
accorded safety  legislation.    Whirlpool Corp.  v.  Marshall,
100 S.   Ct.   883   (1980).     More specifically this construction
is  essential  to accomplish the objective of the statute and
to avoid unjust  and  oppressive consequences to aggrieved
miners  where  the  Secretary fails  to act within the prescribed
time.     Caminetti   v.   United States,   37  S.  Ct.   192   (1917).
Administrative notice may be  taken of a recent case in which
the Secretary  delayed almost 4 years  before deciding not to
represent  a miner  on  his  105 (c)  complaint.     (Dan Thompson v.
Cypress Thompson Creek,  MSHA Case No.   82-27).    The miner is
seriously  prejudiced by such delay as witnesses move,
memories  fade  and  documents are lost or  destroyed,  and may
suffer  unwarranted economic hardship.     Such a result is
clearly  contrary  to  the objectives of the Act.

Under  the  circumstances  it  is clear that this  judge
has   jurisdiction  to  entertain Mr.  Maggard's case  (under
section  105(c)(3)   and Commission Rule 40(b))  as well as the
Secretary's  case  brought on behalf of Mr.  Haggard under
section  105(c)(2)   of  the Act.     The Secretary's Motion to
Dismiss  is  denied.

The Merits

In order to establish a prima facie violation of sec-
tion 105 (c) (1) of the Act, it must be proven by a prepon-
derance of the evidence that Mr. Maggard engaged in an
activity protected by that section and that his discharge was
motivated in any part by that protected activity.  Secretary
ex rel. David Pasula v. Consolidation Coal Coal Company, 2_
FMSHRC 2786 (1980), rev'd on other grounds sub nom. Consoli-
dation Coal Company v. Marshall, 663 F.2d 1211 (3rd Cir.
1981).  See also Boitch v. FMSHRC, 719 F.2d 194 (6th Cir.
1983) and NLRB v. Transportation Management Corp., 462 U.S.
393 (1983 )7~af firming burden of proof allocations similar to
those in the Pasula case.

809 of   the   incident.
